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l. | NTRODUCTI ON

This case raises the novel issues in this circuit of
whet her the statutory requirenment that the Governnment serve upon
def endant or his counsel prior to trial a notice of intent to
enhance a drug-related offense to trigger the twenty year
mandatory mninmumis jurisdictional, and whether, in this case,

t he Governnent satisfied the statutory service requirenent when
it served counsel for defendant with the notice of intent to
enhance the sentence by facsimle (“fax”) transm ssion.

The Court concludes that the statutory service
requirement is jurisdictional, and that, in this case, the
Governnment failed to satisfy it because: (1) service by fax
transm ssion is not authorized under the applicable rules of
procedure; (2) even if service by fax were authorized, the
Governnent has failed to show that, in fact, service of the
notice was nmade in this case; (3) notice given to counsel for
defendant that is not served in accordance with the statute and
applicable rules does not satisfy the service requirenent; and
(4) general notice, absent a designation by the Governnment of the

specific prior felony drug conviction upon which the Gover nnent



is relying to trigger the enhancenent, is not sufficient to

satisfy the statutory service requirenent.

FACTS

On Septenber 16, 1998, a jury convicted defendant John
Gal i czynski of conspiracy to distribute nethanphetanm ne (Count
One), possession of methanphetam ne (Count Six), and possession
of met hanphetamne with intent to distribute, and aiding and
abetting (Count Seven), in violation of 21 U S.C. 88 2,
841(a)(1l), 846. Defendant's total offense |evel was cal cul at ed
at 34, and his crimnal history category was calculated at I11.?
Under the Sentencing Guidelines, defendant faced a term of
i mprisonnment from 188 to 235 nonths. Further, Counts One and
Seven of the indictnment required that defendant face a statutory
mandat ory m ni num of ten years (120 nonths).

On Septenber 9, 1998, prior to trial, and pursuant to
21 U.S.C. 8§ 851(a)(1), the Government filed a notice with the

Clerk of the Court (“Clerk”) designating one of defendant's prior

! On March 3, 1999, the Court held a sentencing hearing.
At that hearing, defendant raised objections to the Probation
Oficer's calculation of his total offense |evel and crim nal
hi story category. Defendant al so asserted a notion for downward
departure fromthe applicable CGuideline range and statutory
mandatory mnimum for extraordinary fam |y circunstances. For
t he reasons stated on the record, the Court overrul ed defendant's
obj ections, but granted defendant's notion for downward departure
fromthe Cuideline range only, not the mandatory mnimum The
Court will not reiterate the reasoning for its ruling on these
issues in this menmorandum This menorandumis an edited version
of the Court's reasoning stated on the record as to the bal ance
of the issues raised by defendant.
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felony drug convictions for the purpose of seeking an enhanced
sentence.? Under the enhanced penalty provision of 21 U S.C
8§ 841(b)(1)(A), rather than facing a ten year (120 nonths)
mandat ory m ni mum for possessi ng net hanphetanmine with intent to
di stribute, defendant, as a repeat felony drug offender, would be
confronted with a twenty year (240 nont hs) mandatory m ni mum
See 21 U S.C. 8 841(b)(1)(A (“If any person commts such a
violation after a prior conviction for a felony drug offense has
beconme final, such person shall be sentenced to a term of
i mprisonnment, which nmay not be |ess than 20 years and not nore
than life inmprisonment . . . .”7). |If applicable, the twenty year
mandat ory m ni mum woul d supersede the | esser Cuideline range of
188 to 235 nmonths. Thus, unlike with the CGuideline range, the
Court would not have the power to depart downward fromthe twenty
year mandatory mninmum absent a U S.S.G 8 5K1.1 “substantia
assi stance” notion by the Governnent, or application of the
“safety valve” provision as set forthin U S S.G 8§ 5Cl1.2 and 18
U S.C. 8 3553(f), neither of which is applicable in this case.

On March 3, 1999, the Court held a sentencing hearing.
Def endant objected to the inposition of the sentence enhancenent
and argued that the twenty year enhanced sentence shoul d not

apply in this case because the Governnent failed to conply with

2 On April 15, 1980, defendant was found guilty of
know ng possession of a controlled substance, and manufacturi ng,
delivery, and possession of a controlled substance wwth intent to
manuf acture and deliver. For that offense, defendant was
sentenced to five (5) years probation
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the statutory service requirenment of 21 U S.C. § 851(a)(1).

Under 8§ 851(a)(1l), before a sentence enhancenent may be inposed
upon a defendant who has a prior felony drug conviction, the
Government, prior to trial, nmust file a notice with the derk and
serve such notice upon defendant or counsel for defendant,
indicating the prior conviction to be relied upon. See 21 U S C
8§ 851(a)(1l). Defendant does not dispute that the Governnent
filed the notice of intent to enhance with the C erk on Septenber
9, 1998. However, defendant clains that neither he nor his
counsel was ever served with the notice of intent to enhance the
sentence designating the specific prior offense that the
Governnment intended to rely upon in seeking the enhanced
sentence. The CGovernment contends that the Assistant United
States Attorney (“AUSA’) assigned to the case served the notice
of intent to enhance the sentence upon counsel for defendant via
fax on Septenber 9, 1998, and that service was evidenced by the

certificate of service filed on that date.

ANALYSI S

Is The Statutory Service Requirenment O 21 U S.C
§ 851(a)(1) Jurisdictional?

1. Both the plain | anguage of the statute and case
| aw conpel the conclusion that service is
jurisdictional.

Title 21, United States Code, Section 851(a)(1)
provi des:

No person who stands convicted of an offense under
this part shall be sentenced to increased



puni shment by reason of one or nore prior
convictions, unless before trial, or before entry
of a plea of guilty, the United States attorney
files an information with the court (and serves a
copy of such information on the person or counsel
for the person) stating in witing the previous
convictions to be relied upon.

21 U.S.C. 8 851(a)(1) (parentheses in original) (enphasis added).

The purposes of the statutory service requirenment® of § 851(a)(1)
are that “a defendant [who] may be precluded from chall enging the
validity of a conviction at a later date . . . has adequate

notice of the penalties he faces and adequate tinme to contest the

validity of the prior conviction,” United States v. Carvajal -

M nota, 706 F. Supp. 726,, 728 (N.D. Cal. 1989), and “provides
the defendant with the informati on he needs to detern ne whet her

he should enter a plea or go to trial.” United States v.

Vel asco, 847 F. Supp. 580, 587 (N.D. Ill. 1994). By doing so,
Congress afforded defendants “a neasure of protection agai nst
section 841's harsh sentence enhancenent nechanisns.” United

States v. Hill, 142 F.3d 305, 312 (6th G r. 1998), cert. denied,

119 S. Ct. 225 (1998).

The Third Circuit has expressly declined to address the
i ssue of whether the statutory service requirenent, |like the
filing requirement, is a jurisdictional prerequisite to inposing

an enhanced sentence. See United States v. Allen, 566 F.2d 1193,

3 Al t hough the statute says that the notice is to be

filed wth the court, under the rules of procedure, court filings
are made with the Cerk, unless specifically permtted by the
court. See Fed. R Cv. P. 5(e).
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1196 (3d Gr. 1977), cert. denied, 435 U S. 926, 98 S. C. 1491

(1978). However, a nunber of courts outside the circuit have
specifically held that the statutory service requirenent is

jurisdictional, and other courts have recogni zed this principle

in dicta. For exanple, in United States v. Velasco, 847 F. Supp.
580 (N.D. Ill. 1994), and United States v. Carvajal-Mnota, 706

F. Supp. 726 (N.D. Cal. 1989), the Government sought to enhance
each of the defendants' sentences based on prior convictions.

The notices of intent to enhance the sentences had been filed
with the derks, but not served upon the defendants. Both courts
hel d that the statutory service requirenment was a jurisdictional
prerequisite, which could not be fulfilled either by show ng that
def endant had actual notice of the enhancenent or by
circunstantial evidence of the Governnent's standard practice

with regard to service. See Velasco, 847 F. Supp. at 586-87;

Carvajal-Mnota, 706 F. Supp. at 727. The court in Carvajal-
M not a expl ai ned:

In drafting section 851, Congress explicitly
called for filing and service upon the defendant.
The term “service” is a termof art. A |large body
of jurisprudence and nunerous rul es have been
devel oped to govern the service of papers in
judicial proceedings. This Court cannot second-
guess the legislature by assum ng that the use of
the term“serve” was casual. The Courts have
clearly held that filing is a jurisdictional
requirenment. This Court sees no reason to

di sregard the clear | anguage of Congress regarding
service and will not assume that, while filing is
a strict requirenent, service is an informal and
secondary requirenent.



Carvajal -M nota, 706 F. Supp. at 727. Accord Harris v. United

States, 149 F.3d 1304, 1306-07 (11th G r. 1998) (“'Unless and
until . . . the governnment files and serves an information as
required by 8 851, the district court has no power to act with

respect to an enhanced sentence.'”) (quoting United States v.

A son, 716 F.2d 850, 853 (11th Cr. 1983)); United States v.

Kennedy, 133 F.3d 53, 59 (D.C. Gr. 1998), cert. denied, 119 S

Ct. 255 (1998) (“Put succinctly, '[a] prosecutor's conpliance
with 8 851(a)(1) is sinply a necessary condition to a judge's
i mposi ng an enhanced sentence on the basis of a defendant's prior

convictions.'”) (quoting United States v. Vanness, 85 F.3d 661,

663 n.2 (D.C. Cr. 1996)); United States v. Belanger, 970 F. 2d

416, 418 (7th Gr. 1992) (“Strict conpliance with the mandatory
| anguage of the procedural requirenments of 8 851 is required,
especially with respect to the timng of the governnent's filing

with the court and serving on the defendant a notice signifying

its intent to rely on a prior drug conviction.”); United States
v. Larsen, Nos. 90-8027, 90-8090, 1991 W 240140, at **2 (10th
Cr. Nov. 12, 1991) (“This court has insisted upon strict
conpliance with the mandatory | anguage of the procedural
requirements [of 8§ 851] . . . [and] that both the filing and
service requirenents of the statute are jurisdictional in

nature.”); United States v. Locklear, No. 90-7393, 1991 W 89900,

at *2-3 (4th Gr. My 31, 1991) (“[T]he | anguage of [8 851] has
been strictly construed so that a failure to conply with the

filing and service requirenents | eaves the court w thout



authority to i npose an enhanced sentence.”); United States v.

Nol and, 495 F.2d 529, 533 (5th Gr. 1974), cert. denied, 419 U S

966, 95 S. . 228 (1974) (holding that the mandatory | anguage of
8§ 851 “restrict[s] the court's authority to inpose enhanced
sentences to cases where the information is filed with the court
and served on the defendant before trial.”).

Moreover, the intent of Congress is clearly reflected
in the plain | anguage of the statute directing that both filing
and service be conpl eted before the sentence enhancenent can be

i mposed. On point is United States v. Larsen, Nos. 90-8027, 90-

8090, 1991 W 240140 (10th G r. Nov. 12, 1991), where the court
of appeals, in finding that the statutory service requirenent is
a jurisdictional threshold, reasoned that the | anguage of

8§ 851(a)(1l) is perenptory, and the fact that the service
requirenent is separated fromthe filing requirenent by the
conjunctive “and” indicates Congress' intent that both

requi renents be fulfilled. See id. at **2.

Therefore, given the persuasive authority and the plain
| anguage of the statute, the Court concludes that the statutory
service requirenent contained within 8 851(a)(1) is a
jurisdictional prerequisite to the Court's inposition of a

sent ence enhancenent under 8§ 841(b)(1)(A) for repeat felony drug

of f enders.
2. Failure to conply with the statutory service
requirenent is not subject to a harm ess error
anal ysi s.




At the sentencing hearing, the Governnent argued that
the notice of intent to enhance defendant's sentence was served
upon counsel for defendant by fax prior to trial. Tr. at 6.

Al ternatively, the Governnment argued that even if the notice was
not served upon counsel for defendant, the error was harm ess
because defendant has not challenged the accuracy of the prior
conviction, and, therefore, defendant did not suffer any
prejudice by the Governnent's alleged failure to effectuate
servi ce upon counsel for defendant.* Tr. at 12, 15.

The Court disagrees. “Because service is a necessary
condition of conpliance with the statute 'the doctrine of
harm ess error does not apply with respect to failures to foll ow

the statutory schenme of 8 851.'” United States v. Kennedy, 133

F.3d 53, 59 (D.C. Gr. 1998), cert. denied, 119 S. C. 255 (1998)

(quoting United States v. Weaver, 905 F.2d 1466, 1481 (11th Gr.

1990), cert. denied, 498 U. S. 1091, 111 S. C. 972 (1991)). Put
anot her way, “[h]arm ess error cannot give the district court

authority that it does not possess.'” United States v. Carvajal -

M nota, 706 F. Supp. 726, 727 (N.D. Cal. 1989) (quoting United
States v. A son, 716 F.2d 850, 853 (11th G r. 1983)); see also

4 Harm ess error is defined as “any error, defect,

irregularity or variance which does not affect substanti al
rights.” Fed. R Crim P. 52(a). An error will be found
harmess if there is a high probability that the error did not
affect the judgnment, and requires that the court “possess a 'sure
conviction that the error did not prejudice the defendant.”
United States v. Zehrbach, 47 F.3d 1252, 1265 (3d Cr. 1995),
cert. denied, 514 U. S. 1067, 115 S. C. 1699 (1995) (quoting
United States v. Jannotti, 729 F.2d 213, 219-20 (3d Cr. 1984),
cert. denied, 469 U S. 880, 105 S. Ct. 243 (1984)).
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United States v. Larsen, Nos. 90-8027, 90-8090, 1991 W. 240140,

at **3 (10th G r. Nov. 12, 1991) (“'[A] litigant's failure to
clear a jurisdictional hurdle can never be “harm ess” or waived

by a court."”) (quoting Torres v. QOakland Scavenger Co., 487 U. S.

312, 317 n.3, 108 S. C. 2405 (1988)).

Therefore, the Court concludes that because the
statutory service requirenent is a jurisdictional prerequisite,
the proper inquiry is not whether defendant was prejudiced by the
Governnment's alleged failure to satisfy the statutory service
requi renent of 8§ 851(a)(1l), but whether the Governnment, in fact,
satisfied the statutory service requirenent.

The Governnent Has Failed To Show That It Satisfied The
Statutory Service Requirenent.

The Governnent advances three ways by which the Court
can conclude that the Governnment satisfied the statutory service
requirenment: (1) the Governnent effectuated service upon counse
for defendant by fax; (2) the certificate of service attached to
the notice filed with the Cerk certifies that service was made
by fax, and this certificate is presunptively valid; and (3)
counsel for defendant had actual know edge prior to trial of the
Governnent's intent to seek a sentence enhancenent, which
sufficiently conplies with the statutory service requirenent.

Tr. at 6-10, 30.

1. Service by fax is not authorized by the rules
of procedure applicable to this action.

The Governnent avers that service was nmade upon counse

for defendant by fax. Federal Rule of Crimnal Procedure 49(b)
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provi des that “[s]ervice upon the attorney or upon a party shal
be made in the manner provided in civil actions.” In turn,
service in civil actions is governed by Federal Rule of Gvil
Procedure 5(b):

Servi ce upon the attorney or upon a party shall be
made by delivering a copy to the attorney or party
or by mailing it to the attorney or party at the
attorney's or party's last known address or, if no
address is known, by leaving it with the clerk of
the court. Delivery of a copy within this rule
means: handing it to the attorney or to the party;
or leaving it at the attorney's or party's office
with a clerk or other person in charge thereof;

or, if there is no one in charge, leaving it in a
conspi cuous place therein; or, if the office is

cl osed or the person to be served has no office,
leaving it at the person's dwelling house or usual
pl ace of abuse with sone person of suitable age
and discretion then residing therein. Service by
mail is conplete upon mailing.

Fed. R Civ. P. 5(hb).

It is clear that Federal Rule 5(b) does not authorize
service of pleadings or other |egal papers by fax upon a party or
an opposing attorney. Nor has the Eastern District of

Pennsyl vani a adopted a local rule that permts such service upon

a party or opposing attorney by fax. See, e.qg., U S D.C, D
Conn. R 7(h) (“Copies of pleadings nay be served on counsel

t hrough use of a facsimle machine, provided that service of a
typewitten copy of the identical pleading is made sinmultaneously
by regular mail.”); U S D.C., ED Tex. R CV-5(e)(2) (“Parties
may serve copi es of pleadings and other case-rel ated docunents to
other parties by facsimle in lieu of service and notice by

mail.”); Ws. Stat. Ann. 8 801.14(2) ("“Service upon the attorney
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shall be made by . . . transmitting a copy of the paper by
facsimle nmachine to his or her office. . . .”); USDC, D
Wo. R 5.1(i) (“Service upon an attorney or upon a party may be
made by facsimle transm ssion in addition to but not in |lieu of
t he procedures set forth in Fed. R Cv. P. 5(b).”).°3

Mor eover, while the 1996 anendnents to the national

rul es authorized the enactnment of local rules that permt papers
to be filed, signed, and verified by el ectronic neans, see Fed.
R GCv. P. 5(e) (“Acourt may by local rule permt papers to be
filed, signed or verified by electronic nmeans that are consi stent
wi th technical standards, if any, that the Judicial Conference of
the United States establishes.”), and a | ocal rule has been
adopted in this district that permts filing docunents
el ectronically with the Clerk, see Cerk's Ofice Procedural
Handbook, 8 XLI (“All civil and crimnal docunments will be
accepted for electronic subni ssion, including conplaints, notice
of renpval and notices of appeal.”), the local rule does not

aut hori ze service by fax.®

> The authority of a local court to enact such a rule in

the absence of a national rule authorizing it is questionable.
See Fed. R Cv. P. 83 (“Alocal rule shall be consistent wth--
but not duplicative of--Acts of Congress and [the national] rules

).

Some novenent towards pernitting service by electronic
neans is afoot in the federal system The Judicial Conference's
Committee on Civil Rules is currently exploring the possibility
of electronic service by consent of the parties. Mreover, the
Judi ci al Conference's Committee on Bankruptcy Rul es has prepared
an amendnent to Bankruptcy Rules 9013(c) and 9014 authori zi ng
service of certain papers by el ectronic neans.

6
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The result reached here, that the Federal Rules of
Cvil Procedure do not authorize service by fax, is consistent
wi th the unani nous deci sions rendered by courts that have

considered the issue. See Magnuson v. Video Yesteryear, 85 F.3d

1424, 1429 (9th Gr. 1996) (finding that an offer of judgnent
made pursuant to Fed. R Gv. P. 68 nust conply with service of
process as stated in Fed. R Civ. P. 5(b), which is not satisfied
by service by fax); Switzer v. Sullivan, No. 95-3793, 1996 W

52911, at *1 (N.D. IIl. Feb. 5, 1996) (“[S]ervice by fax raises
difficulties of timng and verification. Accordingly, service by

fax does not satisfy Rule 5(b).”); Mishroom Associates v.

Mont erey Mushroons, Inc., No. 91-1092, 1992 W. 442898, at *4

(N.D. Cal. Aug. 21, 1992) (concluding that until the tinme when
“the Advisory Conmittee on the Federal Rules [] outline[s] the
use of facsimle transm ssions in the context of nodern
litigation, . . . and in the absence of a stipulation by the
parties, this court will not allow service by fax to satisfy Fed.

R Cv. P. 5(b).”); Salley v. Board of Governors, Univ. of NC

136 F. R D. 417, 420-421 (M D.N. C 1991) (“[T]he Court determ nes
that fax transm ssions do not constitute either service by
delivery or service by mail as those terns are used in Rule
5(b).”). See also Ariz. R Gv. P. 5(c)(1) (“Absent a court
order or agreenent of the parties, delivery does not include
transm ssion by facsimle.”); USDC, WDNY. Local R Cim

P. 49.1 (“No papers shall be served by electronic neans (e.g. FAX

13



phone) unless the parties stipulate in advance . . . to accept
service by this neans.”).

Since there is no authority under the applicable rules
for service upon an opposing attorney by fax, it is evident that
the Governnent did not satisfy the statutory service requirenent
of 8§ 851(a)(1) by faxing a copy of the notice of intent to
enhance the sentence to counsel for defendant.

2. The | ack of standard procedure utilized by the

Governnent in this case fails to raise a

presunption of regularity regarding service by
fax.

Even assum ng that faxing could be construed as a
“mai | ing,” and, as such, authorized as a nethod of service upon
counsel for defendant under the applicable rules of procedure,

t he Governnent has not shown by a preponderance of the evidence
t hat counsel for defendant was in fact ever served with the
notice of intent to enhance defendant's sentence. Under Federal
Rul e 5(b), service by mail is conplete upon mailing. “Although
there is a presunption that a properly addressed and stanped

| etter or docunent placed in the nmail was received by the

addressee, that presunption is rebuttable.” Frederick v.

T.UCS. deaning Serv., Inc., No. 91-3747, 1991 W. 161419, at *1

(E.D. Pa. Aug. 19, 1991). The rebuttable presunption of service
by mail, or in this case, by fax, can be established by pointing
to circunstantial evidence, such as evidence of standard

operating office procedures or business practices regularly used

concerning the mailing or faxing of docunents by a party. See
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United States v. Kennedy, 133 F.3d 53, 59-60 (D.C. Gr. 1998),

cert. denied, 119 S. C. 255 (1998).

I n Kennedy, while the AUSA had no i ndependent
recollection of mailing the notice of intent to enhance the
def endant's sentence to counsel for defendant, he testified as to
his normal procedure for mailing docunents, showed that there
were no difficulties with mail pick up in his office during that
period, and relied upon the avernments within certificate of
service. |d. at 60. The court of appeals found that the
Governnent had provided “just barely sufficient” evidence to neet
its burden of proof that service of the statutorily required
notice under § 851(a)(1l) had been made upon opposi ng counsel.

Id.; But see United States v. Velasco, 847 F. Supp. 580, 586

(N.D. II'l. 1994) (finding that the evidence “falls short of the
mar k” where the Governnment's only evidence that counsel for

def endant was served with the notice of intent to enhance the
defendant's sentence under 8§ 851(a)(1l) was testinony concerning
the mailing practices and custons of the AUSA, but who had no

i ndependent recollection of serving the notice upon opposi ng
counsel ).

In the instant case, the AUSA nai ntains that he faxed
the notice to counsel for defendant. However, the CGovernnent has
not produced any evidence of standard faxing procedures within
the United States Attorney's Ofice or the AUSA's own i ndi vi dual
faxing practices, i.e., use of a fax cover sheet, retaining the

confirmation sheet in the file, or keeping a log of all fax

15



nunbers to which faxes are sent. Tr. at 9-10. To the contrary,
the AUSA candidly stated at the sentencing hearing that in his
two years of practice in this court, “[i]t is not ny habit to
save fax transm ssion sheets”, and “I usually do not include a
facsim |l e nunber when | serve a docunment by facsimle.” Tr. at
6, 10. Nor did the Governnment produce testinony of a person who
had i ndependent recollection of faxing the notice of intent to
enhance the sentence to counsel for defendant. Absent any
evi dence of an established practice or procedure used by the AUSA
individually or inplenmented within the United States Attorney's
O fice regarding service of papers by fax, the Governnent has not
rai sed a presunption of regularity of service by fax.

3. The Governnent cannot rely upon the certificate of

service as proof that service was effectuated upon
counsel for defendant.

On occasion, sone courts have all owed the Governnent to
rely upon the certificate of service itself as proof of service,
even in the absence of a showi ng of regul ar business practices.

See United States v. MCoy, No. 90-573, 1996 WL 351309, at *3

(S.D.N.Y June 26, 1996) (“Thus, under the Federal Rules, proof of
service is normally readily established through an affidavit of
service.”). “Once a certificate of service is filed averring
that a pl eadi ng has been served upon opposi ng counsel by placing
the sane in the U S nmil, a presunption of regularity arises

that the addressee received the pleading.” Fiore v. G ant Food

Stores, No. 98-517, 1998 W. 254975, at *2 (E.D. Pa. Apr. 17,
1998) .
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Al t hough Federal Rule 5(b) does not detail the m ninmm
contents of a certificate of service, a nunmber of district courts
have promul gated | ocal rules addressing that very issue. See
Wight & MIler, Federal Practice and Procedure: Cvil 2d 8§ 1150
(collecting local rules regarding proof of service, such as
USDC, DNJ. Local R 9B “[Proof of service] shall show the
date and manner of service and may be by witten acknow edgnent
of service, by certificate of a nenber of the bar, by affidavit
of the person who served the papers, or by any other proof
satisfactory to the court.”; US.D.C., D.P.R Local R 311.3:
“The certificate of service shall indicate the date, nethod of
service and the nanes and addresses of all persons or firms
served.”). These rules have in conmmon the requirenent that,
within the four corners of the certificate itself, there nust be
sufficient detail concerning the nmethod of transmi ssion to permt
a determnation by the Court that the papers were in fact sent in
t he manner averred by the person signing the certificate.

Adopting this general principle fromthe |ocal rules
concerning service by mail, sone states have promnul gated rul es
specifically concerning proof of service by fax. For exanple,
see Al aska Rule of Gvil Procedure 5.1(6):

| f service is made by fax, proof of service nust
be made by affidavit . . . or by certificate .
[whi ch] must include: (A) the date and tinme of
transm ssion; (B) the tel ephone nunber of the
transmtting facsimle machine; (C) the
recipient's nane and facsimle nmachine tel ephone
nunber; (D) the nunber of pages transmtted; (E)

and a statenent that the document was transmtted
by facsimle and the person signing the affidavit

17



or certificate believes the transm ssion to have
been conplete and w thout error.

Alaska R Cv. P. 5.1(6). See also California Rules of Court,
Rul e 2008(e):

Proof of service by fax nmay be nmade . . ., [and

shall include] (1) the tine, date, and sending

facsim |l e machi ne tel ephone nunmber . . .; (2) the

name and facsim |l e machi ne tel ephone nunber of the

person served . . .; (3) a statenent that the

docunment was transmtted by facsimle transm ssion

and that the transm ssion was reported as conplete

and without error . . .; (4) a copy of the

transm ssion report shall be attached to the proof

of service and the proof of service shall declare

that the transm ssion report was properly issued

by the transmtting facsimle machine; and (5)

service of papers by fax is ineffective if the

transm ssion does not fully conformto these

provi si ons.
Cal. Rules of Court, R 2008(e); Fla. R Gv. P. 1.080(b)
(permtting service upon a party or attorney by fax with a cover
sheet containing the sender's nane, firm address, telephone
nunber, fax nunber, and nunber of pages transmtted); U S.D. C ,
DNM R Cv. P. 1-005.1(H) (“Proof of facsim|e service nust
include: (1) a statenent that the pleading or paper was
transmtted by facsimle and that the transm ssion was reported
as conplete and without error; (2) the tinme, date and sendi ng and
receiving facsimle nmachine tel ephone nunbers; and (3) the nane
of the person who nade the facsimle transmssion.”); Wo. S. Ct.
R 8(e) (“Proof of service for docunents served by facsimle
transm ssion shall state the date and tinme of service and the
facsimle tel ephone nunber or identification synmbol of the

receiving attorney.”).
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In this case, the certificate of service reads as
foll ows:
CERTI FI CATE OF SERVI CE

| hereby certify that a true and correct copy of
the Information Charging Prior Ofenses has been
served, this date, by facsimle upon the follow ng
i ndi vi dual :

Emmett Fitzpatrick, Esquire
Publ i c Ledger Buil ding
Chestnut Street

Phi | adel phi a, Pennsyl vani a

[handwritten signature]
Assistant United States Attorney

DATED: [handwritten date]
See Information Charging Prior O fense (docket no. 54). Even if
the Court were to permt the Governnment to rely upon the
certificate of service as proof of service upon counsel for
defendant, it would not alleviate the Governnment's i npedinents
because the certificate of service proffered in this case
provides insufficient detail to permt the Court to concl ude that
servi ce upon counsel for defendant was, in fact, made by fax.
Using as a general guide to determ ne the adequacy of the
information contained in the certificate of service the
requi renents evidenced in the rules established by |ocal courts
regardi ng proof of service of faxed docunents, the Court notes
that the certificate in this case is devoid of the fax nunber
fromwhich the papers were sent, the nunmber of pages transmtted,

the fax nunber to which the papers were sent, and the tine the
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transm ssion was sent, as well as contains an inconplete mailing
addr ess.

Therefore, the Court cannot conclude that the
Governnment, in its reliance upon the certificate of service, has
shown by a preponderance of the evidence that the notice of
intent to enhance the sentence was actually sent, by fax or

ot herwi se, to counsel for defendant.

4. CGeneral notice to counsel for defendant of the
Governnent's intent to seek a sentence enhancenent
is not sufficient to fulfill the statutory service
requi renent of 8 851(a)(1).

Finally, the CGovernnent argues that even if service was
not technically correct, counsel for defendant had notice prior
to trial that the Governnent intended to rely upon one of
defendant's prior convictions in order to obtain a sentence
enhancenent. Tr. at 6-7. Counsel for defendant does not dispute
that he had general notice of the Governnment's intent to seek a
sent ence enhancenent, albeit through neans other than the notice
requi red under 8 851(a)(1). Tr. at 16; Def.'s Mem at 3.

However, counsel for defendant maintains he was never served with
a copy of the notice indicating the specific prior convictions to
be relied upon by the Governnent for the enhancenent, as required

by § 851(a)(1).
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The Governnent's argunent that actual notice by counsel
for defendant satisfies the requirenments of 8§ 851(a)(1) is
incorrect. “Section 851(a) is afirmand strict rule for which
actual notice cannot be substituted for conpliance with the rule

.7 United States v. Kennedy, 133 F.3d 53, 58-59 (D.C. Cr.

1998), cert. denied, 119 S. C. 255 (1998); see also United

States v. McCoy, No. 90-573, 1996 W 351309, at *3 (S.D.N. Y. June

26, 1996) (concluding that actual know edge by counsel for

def endant of the notice of intent to enhance defendant's sentence
filed by the AUSA which was received through neans ot her than

t hrough service of the notice “cannot substitute for ful
statutory conpliance with the service requirenent of Section
851(a)(1)").

Finally, even if, in sone cases, actual notice could be
construed to conply with 8 851(a)(1), such an argunent woul d fai
in this instance because the record reveals that counsel for
def endant only had general know edge that the Governnent intended
to seek a sentence enhancenent for one of defendant's prior
felony drug convictions, but was not advised which of the prior
convictions the Government would rely upon for the enhancenent.
Tr. at 6-7, 13. Thus, absent know edge of the specific prior
conviction to be relied upon by the Governnent in this case, the
general know edge of counsel for defendant of the Government's
intent to enhance defendant's sentence is insufficient under

§ 851(a)(1).
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CONCLUSI ON

Based on the foregoing, the Court concludes that the
statutory service requirenment of 8 851(a)(1) is a jurisdictional
prerequisite to the Court's inposition of a sentence enhancenent
upon defendant pursuant to 8 841(b)(1)(A). In this case, the
Governnment failed to satisfy the statutory service requirenent
because: (1) service by fax transm ssion is not authorized under
the applicable rules of procedure; (2) even if service by fax was
aut hori zed, the Governnment has failed to show by a preponderance
of the evidence that, in fact, service of the notice was made in
this case; (3) notice given to counsel for defendant that is not
served in accordance with the statute and applicable rul es does
not satisfy the service requirenent; and (4) general notice,
absent a designation by the Governnent of the specific prior
felony drug conviction upon which the Governnment is relying to
trigger the enhancenent, is not sufficient to satisfy the
statutory service requirement. G ven that the Governnent has not
satisfied the statutory service requirenent, the Court finds that
it is wthout authority to i npose a sentence enhancenent upon
defendant in this case. Therefore, defendant's objection to the
i nposition of a sentence enhancenent pursuant to 21 U S.C
8§ 841(b) (1) (A is sustained.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: NO 98-263-1
V.

JOHN GALI CZYNSKI

ORDER
AND NOW this 26th day of March, 1999, upon
consi deration of defendant's objection to the inposition of the
sentence enhancenent under 21 U S.C. § 841(b)(1)(A), and after a
hearing with counsel for the parties, it is hereby ORDERED t hat

def endant's objection is SUSTAI NED

AND I'T | S SO ORDERED.

EDUARDO C. ROBRENG J.



